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VS.
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APPELLANT’S NOTICE OF SUPPLEMENTAL AUTHORITY

Pursuant to U.S. Vet. App. R. 30(b), counsel provides the Court with the
tollowing supplemental authority: VVande Zande v. State of Wis. Dep’t of Admin., 44 F.3d
538 (7th Cir. 1995). VVande Zande came to counsel’s attention after the briefs were
filed and was referenced by counsel at oral argument on June 19, 2020, in response to
a question from Judge Falvey.

Noting that Appellant was an employee of the Department of Defense, Judge
Falvey asked whether the credibility of Appellant’s reports of employer-provided
accommodations was undermined by “the understanding of what the nature of federal
employment is” because “it is by definition competitive” and governed by ethics
regulations that require a full day’s work in exchange for an employee’s wages; or, in
other words, “can someone who’s a federal employee ever be considered to be

working in a protected environment?” Oral Argument at 27:48-29:14, Arline v. Wilkie,



U.S. Vet. App. No. 18-765 (oral argument held June 19, 2020),
https:/ /www.youtube.com/watch?v=c5N7a6Zwcok.

In Vande Zande, the case counsel referenced in response, the Seventh Circuit
Court of Appeals recognized that government employment can be in a protected
environment. That Court rejected the plaintiff’s argument that providing her with a
laptop computer and allowing her to work from home to avoid taking sick leave were
reasonable accommodations that her employer, the State of Wisconsin, was legally
required to provide. Id. at 544. These accommodations were not required by the
ADA (and hence unreasonable), the Court explained, because “[a]n employer is not
required to allow disabled workers to work at home, where their productivity
inevitably would be greatly reduced.”! Id. at 545.

The Court went on to recognize that a government employer is equipped to
make generous concessions to a disabled worker, and it explained that the
accommodation the employer provides may be an over-accommodation that is not
mandated by law:

[I]f the employer, because it is a government agency and therefore is not

under intense competitive pressure to minimize its labor costs or

maximize the value of its output, or for some other reason, bends over
backwards to accommodate a disabled worker—goes further than the law

requires—by allowing the worker to work at home, it must not be
punished for its generosity by being deemed to have conceded the

! The Court recognized, “This will no doubt change as communications technology

advances.” Id. at 544.



reasonableness of so far-reaching an accommodation. That would hurt
rather than help disabled workers.

1d.
WHEREFORE, counsel notifies the Court of the foregoing supplemental
authority.

Respectfully submitted,

[ s/ April Donahower

April Donahower

Chisholm Chisholm & Kilpatrick
One Turks Head Place, Suite 1100
Providence, R1 02903

(401) 331-6300

Counsel for Appellant



